
 
 
 

 https://www.jatinverma.org 

        

 

 

  

 

 

 

 

 

26th August, 2019 

 
 

 

 

 

 

Summary of Editorial Analysis 
- by Jatin Verma 



P a g e  | 1 
 

©Jatin Verma All Rights Reserved.                                                                                        https://www.jatinverma.org 

\ 



P a g e  | 2 
 

©Jatin Verma All Rights Reserved.                                                                                        https://www.jatinverma.org 

Editorial Analysis 
 

 

 

Under the cover of President’s Rule 
[GS2: Issues related to federal structure] 
 

• The sources of the government’s power to declare Article 370 inoperative and reorganise 
Jammu and Kashmir (J&K) into two Union Territories are: 
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1. Constitution (Application to Jammu and Kashmir) Order of August 5, 2019 

2. President’s proclamation issued on December 18, 2018, imposing Central rule in 
Kashmir. 

     The question:  

 Whether there are any limitations on the Centre or Parliament using the prevalence of 
President’s Rule to do anything that is not realistically possible to be done if there were a 
popularly elected legislature in a State? 

• While assuming to himself the functions of the State government and Assembly under 
Article 356 of the Constitution, the President also suspends portions of the 
Constitution.  

• Article 3 empowers Parliament to create or divide States and alter their boundaries.  

• The proviso to Article 3 says the President must refer any proposal to alter a State’s name or 
boundaries to the State legislature for its views.  

• Parliament has overriding powers over the States in this matter.  

• However, in respect of J&K, there is an additional proviso, found only in the State’s own 
Constitution.  

• This says J&K’s legislature has to give its consent to any altering of its boundaries or size or 
name.  

• Significantly, the Presidential proclamation suspends this proviso.  

• Since the State was under President’s Rule and the President’s Proclamation under Article 
356 provided for the suspension.. 

What is Article 356? 

• Article 356 of the Constitution of India empowers the President to withdraw from the 
Union the executive and legislative powers of any state “if he is satisfied that a situation 
has arisen in which the government of the state cannot be carried on in accordance with 
the provisions of the Constitution”.  

• The determination of the breakdown of constitutional machinery may be done by the 
President at any time, either upon receipt of a report from the Governor, or suo motu. If 
approved by both the houses, the President’s Rulecan continue for 6 months.  

• It can be extended for a maximum of 3 months with the approval of the Parliament.  
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• After the proclamation, the powers of the legislature of the state shall be exercisable by or 
under the authority of parliament and all the decisions taken thereof shall have a concurrence 
of the President under Article 74 (1)(i) under which council of ministers with the prime 
minister, at the head, will aid and advise the President. 

Extent of judicial intervention 

• The legal fiction is that whatever Parliament or the President does in respect of J&K, it 
is the State Assembly or the State government that is actually doing it. 

 Judicial review: 

• A presidential proclamation under Article 356 is subject to judicial review as per SC 
judgement in S.R. Bommai vs. Union of India (1994).  

 What did the judgement say? 

• The verdict concluded that the power of the President to dismiss a State government is 
not absolute.  

• The verdict said the President should exercise the power only after his proclamation 
(imposing his/her rule) is approved by both Houses of Parliament.  

• Till then, the Court said, the President can only suspend the Legislative Assembly by 
suspending the provisions of Constitution relating to the Legislative Assembly.  

• "The dissolution of Legislative Assembly is not a matter of course.  

• It should be resorted to only where it is found necessary for achieving the 
purposes of the Proclamation, be dissolved. 

• However, the scope for judicial intervention is limited to the adequacy and 
relevance of the material on the basis of which the President comes to the 
subjective satisfaction that the governance of a State cannot be carried on in 
accordance with the Constitution.  

• At the same time, the court read another limitation into the same Article.  

• It said the initial exercise of the power is limited to taking over the 
executive and legislative functions without dissolving the Assembly.  

• India’s quasi-federal Constitution is weighted in favour of the Centre, but the courts have 
always emphasised that, in their limited domain, States remain ‘supreme’.  
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• Notwithstanding the Centre taking over all the State government’s functions under 
Article 356, there are certain functions that the States alone can do.  

• If these functions are allowed to be performed by the Centre in lieu of the State 
government or Assembly in the garb of President’s Rule, the concept of States being 
supreme in their own domain is completely destroyed.  

 What the Centre can do? 

• The Centre may issue orders or enact laws that fundamentally alter the State’s policies and 
programmes.  

• This appears to be permissible under the Constitutional scheme of Article 356, which says 
the President may assume to himself all or any of the functions of the State government 

• Parliament may perform the functions of the State legislature, but the President shall not 
assume any power vested in the respective High Courts.  

What could happen if this trend is followed? 

• Some of the possibilities of the kind of anti-federal damage that may be done while a State is 
under Central rule can be listed:  

 suits instituted by the State against other States or the Centre under Article 131 may be 
withdrawn or claims against it conceded  

 the power of a State Assembly to ratify Constitution amendments may be exercised by 
Parliament 

 The Assembly may be denied the opportunity to give its views on a proposal to alter the 
boundaries of the State. In the case of J&K, the consent of its legislature was mandatory, 
but the State Assembly’s consent was given by Parliament itself.  

Note: Article 131: The Supreme Court shall, to the exclusion of any other court, have original 
jurisdiction in any dispute (a) between the Government of India and one or more States; or (b) 
between the Government of India and any State or States on one side and one or more other 
States on the other; or (c) between two or more States, 

• It may be argued that Article 356 empowers the Centre to do so. 

• However, these are clearly powers exercisable by elected regimes, and not by the Centre 
discharging its emergency powers.  
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• The implicit limitation on the Centre performing nothing more than routine governance 
functions on behalf of the State will have to be traced to the overall scheme of Article 356 
itself.  

• First, the power is invoked only with the objective of restoring constitutional 
governance in the State, and not to exercise absolute powers to change policies, laws 
and programmes of the State in the limited period during which a State is under 
President’s rule.  

• Parliament may pass the State Budget, or essential legislation so that existing 
programmes and statutory measures survive, but Article 356 does not give a blanket 
power to the President or Parliament to alter any matter in which the political leaders 
and the electorate of the State have a legitimate stake.  

• A State law may be amended by Parliament during President’s Rule, and thereafter, the 
subject it falls under may be shifted to the Union or Concurrent List through a Constitution 
amendment; and the latter may be ratified on behalf of several State governments by placing 
them under President’s Rule for a limited period.  

• This route may be used to abrogate any State law. 

• This could have serious consequences for federalism in India. 

Mains question: 
Q) Evaluate the effect of abrogation of Article 370 and Article 35A on the 
federal structure of the country 
 
Privacy no longer supreme 
[GS2: Significant provisions of the constitution] 
 
• A nine-judge bench of the Supreme Court in ‘K.S. Puttaswamy unanimously held that  
Indians have a constitutionally protected fundamental right to privacy.   
• It held that privacy is a natural right that inheres in all natural persons. 
• The right may be restricted only by state action that passes each of the three tests:  
1. Such state action must have a legislative mandate;  
2. It must be pursuing a legitimate state purpose; 
3. It must be proportionate i.e., such state action — both in its nature and extent, must be 

necessary in a democratic society and the action ought to be the least intrusive of the 
available alternatives to accomplish the ends. 
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• That judgment in Justice K.S. Puttaswamy (Retd) vs Union Of India fundamentally changed 
the way in which the government viewed its citizens’ privacy, both in practice and 
prescription.   

• It undertook structural reforms and brought transparency and openness in the process of 
commissioning and executing its surveillance projects. 

• The data protection law embodied the principle that the state must be a model data controller 
and prescribed a higher standard of observance for the state. The law also recognised and 
proscribed the practice of making access to essential services contingent on the citizen 
parting with irrelevant personal information. 

• It paved way for innovative privacy-aware and privacy-preserving technical solution 
providers to thrive and flourish, and establishing the country as a global leader in the space. 
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What is the draft personal data protection Bill 2018? 
• The draft personal data protection Bill 2018, submitted by the Justice B.N. Srikrishna-

headed expert panel has proposed that critical personal data of Indian citizens be 
processed in centres located within the country. 

• It proposes setting up of a DPA, an independent regulatory body responsible for the 
enforcement and effective implementation of the law, consisting of a chairperson and six 
full-time members. 

• In case of any appeal against an order of the DPA, an appellate tribunal should be 
established or an existing appellate tribunal should be granted powers to hear and dispose of 
any appeal. 

• Other personal data may be transferred outside the territory of India with some riders. 
However, at least one copy of the data will need to be stored in India.  

• The draft Bill, which India hopes will become a model framework for protection of 
personal data for the world, will apply to processing of personal data within India, 
including the State. 

 

Special focus on children 
• The Justice Srikrishna committee on data privacy has made specific mention of the need for 

separate and more stringent norms for protecting the data of children, recommending 
that companies be barred from certain types of data processing such as behavioural 
monitoring, tracking, targeted advertising and any other type of processing which is not in 
the best interest of the child.  

• The committee’s recommends that the Data Protection Authority will have the power to 
designate websitesor online services that process large volumes of personal data of children 
as “guardian data fiduciaries”. 

•  Parental consent must in processing the data of a child 
 

Exemptions which are cause for worry 
 ‘Exemption in state or societal interest’: 
• The expert committee, headed by Justice B.N. Srikrishna, has recommended that processing 

of data for certain interests such as security of the State, legal proceedings, research and 
journalistic purpose, may be exempt from certain obligations of the proposed data 
protection law. 

• “For the creation of a truly free and fair digital economy, it is vital to provide certain 
exemptions from obligations that will facilitate the unhindered flow of personal data in 
certain situations.  

• These exemptions derive their necessity from either a state or societal interest. 
 Criticism: 
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• The Justice Srikrishna committee which has published the draft Personal Data Protection 
Bill uses a similar language of ‘free and fair digital economy’, with the digital economy 
being the ends and the notion of privacy merely being the means. 

 

Govt.’s U turns 
 National security as reason:  
 Recently the Ministry of Home Affairs,, authorised 10 Central agencies to “intercept, 

monitor and decrypt any information generated, transmitted, received or stored in any 
computer in the country”. 

 This notification is presently under challenge before the Supreme Court.  
 In July last year, it became known that the Ministry of Information Broadcasting had floated 

a tender for ‘Social Media Monitoring Hub’, a technical solution to snoop on all social media 
communications, including e-mail.  

 The government had to withdraw the project. 
  A request for proposal for a similar social media surveillance programme was floated in 

August last year by the Unique Identification Authority of India (UIDAI), which is presently 
under challenge before the Supreme Court.  

 The Income-Tax department has its ‘Project Insight’ which also has similar mass surveillance 
ends.  

 

Data use vs. privacy 
• The government has shunned a rights-oriented approach in the collection, storage and 

processing of personal data.  
• It is following its ‘public good’ and ‘data is the new oil’ discourse. 
• In other words, personal data in the custody of the state is for the state to use, monetise and 

exploit in any manner it desires so long as it guards against security incidents. 
• The Economic Survey had suggested that “Data is generated by the people, of the people and 

should be used for the people. As a public good, data can be democratised and put to the best 
possible use 

• Now, in one of its own kind of instance, the Indian government has been selling vehicle 
owner’s data to earn revenue since March 2019. 

• The revenue collected by the government by providing access to VAHAN, a website that 
deals with vehicle registrations and SARATHI, a website that deals with drivers’ 
licenses database are Rupees 65 crores till date! 

• The information details like the residential address, email ID and even phone numbers have 
been shared by the government. 

• It has provided access to 32 government entities and 87 private entities.  
• The firm seeking bulk data can also obtain the data at Rs 3 crore from FY 2019-20.  
• The educational institutions can obtain the data only for research purposes and for internal 

use only and are provided the bulk data one time on payment of an amount of Rs 5 lakh. 
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• This is a brazen violation of informational privacy of vehicle-owning citizens. 
• The Economic Survey has mentioned that data can be sold after making them anonymous.  
• However, industry observers find it as a vague idea as it would pose challenges in marking 

for identification. 
• And if data is sold to a single private firm then no other firms would be able to access 

the data. 
• How would, in that case, it be of public good? 
 

 
What is needed? 
• A rights-oriented data protection legislation  
• It should include comprehensive surveillance reform prohibiting mass surveillance and 

institution of a judicial oversight mechanism for targeted surveillance  
• It should recognises the principle that the state ought to be a model data controller as it deals 

with its citizens’ personal information. 
 Mains question: 
 The draft Personal Data Protection Bill poses a danger to the right to information. 

Critically evaluate. 
 


